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e THE SAFEGUARD ACT

THE SAFEGUARD REGULATIONS, 2003

In exercise of the powers conferred upon the Minister by sections 5, 6, 9, 11, 14, 15, 18,22, 24,
30 and 33 of the Safeguard Act, the following Regulations are hereby made:-—

l. These Regulations may be cited as the Safeguard Regulations, 2003,

2.—(])‘. A determination as to whether increased imports of an investigated product have
caused serious injury to a domestic industry under section 5 of the Act shall be based on the
‘following factors, that is to say— :

(@) therate and amount of increase. in.imports of th‘e.investigated product, in absolute -
terms and relative to domestic production of like or directly competitive products;

(b) the share of the domestic ﬁiarket_'takeh by increased imports of the investigated
product;
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©

(d

©

the prices of the investigated product, especially for the purposes of determining

whether the industry has suffered price effects, including—

@ . .price undercutting;
(i) price suppression; and
(i) price depression;

the impact of increased imports of the investigated product on the domestic ndustry
as ev1denced hy relevant economic indicators, mcludmg—

(i) producnon
(i) " utilization of production capacity;
(i) changes in the levels of inventory;
(iv) - the market share;
) any change in-the levels of sale;
(vi) B the ieve_l of empioyment and wages in the domestic industry;
(vi) productivity; '
(viii) profit; -
. Xy return on investment; and

() cash flow;

such other factor as the Investigating Authdn'ty ;onsiders relevant.

(2) A determination as to whether increased imports of an investigated product have

* threatened to cause serious injury to 4 domestic.industry under section 5 of the Act shall be
based on the following factors, that is to say—

(@)

(b)
©

(D)
(e_)
®

the actual and potential export capacity of the country or countries of origin or of
export and the likelihood that this capacity will be used for exports into Jamaica,
taking into account the availability of other export markets to absorb an increase;

the rate of increase in the import of ‘the product under investigation to Jainziica in
absolute and relative terms; .

any build-up of inventories of the mvestlgated produci in Jamaica and in the

- coutitries of export;

evidénce of the possibility of a further increase in imports;
trade restriction on exports to third couniry markets;
the potential impact of ificreased imports of the investigated product on the domestic
industry as evidenced by relevant economic indicators, including—
(1  production;
() utilization of production capacity;
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(2)

(i) ~ changes in the levels of iﬁventory;
(iv) the market share;

(v) any change in-the level of sale;
(vi) productivity;

(vil) profit;

(vii) return on investment;

(%) - cash flow; and

such other factors as the Investigating Authority considers relevant.

(3) Inthis Regulation—
“price depression” means the reduction in the domestic industry’s; selling price as a result of
increased imports of the investigated product; '
“price suppression’*“r'heans the decline in the margzin between an organization’s unit cost and
selling price;
“price undercutting” means the margin between the Jamaican market price of the investigated
product and that of the domestic like or directly competitive product.

INVESTIGATION

Conduct of Investigation

3. A written request by or on behalf of a domestic industry under section 6(1) (a) of the
Act shall inctude the following information—

(@
®

©
(@

@

16

the full name, business name, wheré applicable, and address of the applicant;

a description of the volume and value of its domestic production of the like or-
directly competitive products;. :

a list of all known domestic p}‘oducers of the like or directly‘c.ompeﬁtive producis;
whether the request is made by or on behalf of the domestic industry, and the

" percentage of domestic production of the like or directly competitive products

’

produced by the domestic industry;
a complete descriptimi of the investigated product, including its frade name or

" identification, technical specifications, characteristics; uses, tariff classification and -

the customs duties applicable;

a complete description of the domestic like or directly competitive product, includin
its trade name or identification, technical specifications,. characteristics, uses and

tariff classification;
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(8

()
®

)

®

®

. mcIudmg—

evidence that the domestic product is like or directly competitive to the imported
product; - . :
the name of the country of origin and the country of export of the imported product;

the identity and address of each known foreign producer, exporter and domestic
importer of the imported product, or his duly authorized representative;

information, by country of origin on the volume and value of the imported product
which shows the increase in imports of the investigated product in absolute terms

or relative to domestic production, or both, for each of the three calendar vyears
preceding the request, and any mere'recent partial-year dataon a monthily basis or,
where the data is unavailable, other available basis; :

the vglume and value of the domestic like or directly competitive product for each
of the last three years and the expected volume of production in the year in which
the request is being submitted, ona monthly basis or, where the data is unavailable,

other available basis;

information in support of the existence of serions injury or threat of serious injury
to the domestic industry, for each of the three calendar years preceding the request
and any mote recent partial-year data, on a monthly basis or, where the data is
unavailable, on such basis as the Investigating Authority may determine,

(D  the volume and value of domestic production;
(6] ‘ utilization of production capacity;
@) any change in the levels of inventory;
(iv) the market share; 4
(v)  any change in the levels of sales; |
© (V) " the level of employment and wages in the domestic industry;
(vi) any change in the price level; |
(viii) productivity';
) .proﬁt and loss;
X} cash ﬂow;
(xi} the export capacity of the exporting countries;
() inventories in Jamaica and in the exporting countries;

(i) anry:v information regarding the probability that imports will increase,
- including trade restrictions on exports to third country markets; and

(xiv) any other indicator considered relevant by the applicant,
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(m) an explanation, in light of the information provided and the requirements of the Act,
of the reasons why it is believed that serious injury exists or there is a threat thereof
and why it is believed to be caused by the increased imports;

(n) a statement giving—
()  specific reasons and objectives for seeking the a
measure; and

pplication of a safeguard

(i)  the type and level of safeguard measure considered necessary to ensure,

the achievement of the objects pursued:
a plafifor the adjustment of the domestic industry from comipetition from imports, in
accordance with the reasons and objectives set out in the statement mentioned in

paragraph (n);.

(o)

{p} where a provisional safeguard measure is sought—

()  information regarding circumstances in which delay in taking action will
cause damage to the domestic industry, which it would be difficult to

repair;
{(id  a statement indicating the level of tariff increase requested; and

on the final and intermediate consumers of the product concerned, and on
o the public interest; and
(q) such other information as the Investigating Authority may reasonably require.

(R ‘én'ecoﬁor'r‘lié report which quantifies the impact of the measure requested

4. Every person who—

(@) makes awritten request under section 6(1) (a) of the Act; and

(b} alleges that any information contained in or submitted along with the request is

confidential,
shall submit a confidential version along with 2 non-confidential summary of the request.

5. Anotice of an investigation under section 9(2) of the Act shall contain the following

information:— .
(a) the date and time of commencement ofthe investigation;

(b) the reasons for the investigation;

(c} asummary of information on which allegations of increased impo

: Its and any serious
injury or-threat-thereof caused by increased imports are based; -

(d) whether the application of a provisional measure will be considered;

{&) the name, business address and telephone numbers of the contact persen at the

offices of the Investigating Authority:
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(f) the proposed schedule for the investigation, including—

(iy  the date by which interested parties desiring to participate in the
investigation must so inform the Investigating Authority in writing;

where the application of a provisional measure will be considered, the
schedule for and the deadline pertammcr to the preliminary phase of the

(i

investigation; ‘
Gii) the date by whlch a hearmg, [f des;red must be requested and

(iv) the proposed dates for the determmatlon regardmg the apphcatlon of a
* provisional measure, if relevant, for the determination regardmg serious

injury.

7 Public Register
6.—(1) The public register established under section 16 of the Act, shall contain—

(a) all non-confidential submissions as well as verification repoits, records of hearing
. andany other information which is of a public nature;
= -~(hy--allnotices and statements of reasons relating to the investigation published by the
Investigating Authority.
(2) The public register shall be made available to members of the public during the
business hours of the Investigating Authority for the purpose of inspection and the making
of copies of extracts therefrom upon payment of the prescribed fee.

(3) A separate register shall be kept in respect of or any confidential information
submltted to the Investigating Authority and shall not be open for inspection. -

7. ln order to verify information submitted or to obtain further details, the Investigating
Authority may conduct visits and inspect facilities of an interested party.

Safeguard Measures
8. Anotice of application of a provisienal safeguard measure under section 18 of'the Act
shall contain the following information—
(a) the information spéciﬁed in regulation 3;
(b) the country or countries of 'origiﬁ of the investigated product;
ey 'thé-rbasis-ffbr-the determination of%-
(i) circumstances under which delay would cause damage that would be

difficult to repair;
the existence of clear evidence that increased imports of the investigated
product have caused or threaten to cause serious injury;

(i)
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(d) the amount of tariff increase proposed as the provisional safeguard measure;
(e} the duration of the provisional saféguard measure; and |
(f) such other information as the Investigating Authority thinks necessary.
9. A notice upon making a determination as to the cause of serious injury or threat of
serious injury under section 22 of the Act shall contain the following information—
(@) the information specified in regulation 3;
X (b) the country.of ori;gin. of the. ipvggtiga;ed product; _ .
o (© a summary of tﬁe mformatlon 6Btainc;d in the investigation, including——
(1) the factors considered and the relevance of those factors;

(i the finding-and conclusions reached on the issnes of facts and Iaw
" considered,; _ '

(d) the reasons why the Investigating Authority has concluded that the application of

a deftnitive safeguard-measure is in the public interest; and
(¢) the name, business address and telephone numbers of the contact person at the

offices of the Investigating Authority.
-10.-- A notice of application of zi*deﬁnitive‘safeguard measure under section 24 of the Act
shall contain the followirig information— :

{a) the information specified in regulation 3;

(b} asummary of the affirmative injury determination, including the factors considered
and the relevance thereof, as well as of the findings and conclusions, and the
reasons therefor, on the issues of fact and law congidered;

(¢) . the reasons why the Minister has concluded that the application of a definitive
safeguard measure is in the public interest; ;

(d) the form, level and duration of the proposed definitive safeguard measure, and an
explanation thereof in light ofthe domestic industry’s adjustment plan; '

(e) the date of application of the definitive safeguard measure;

(f) if a quantitative restriction is proposed, the allocation of the quotas among the
supplier countries, and an explanation and the relevant information regarding the

basis on which the allocation has been made;

(g) ifthe duration of the measure is more than one year, a timetable for the progressive
liberalization of the measure; and _

‘ (h) the name of any developing country which is exempted from the measure,
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1.

A notice of termination of an investigation without applying a definitive safeguard

measure under section 27 of the Act for publication in the Gazette shall contain the following

information—

()

(b)
©

G
(e)

®

a complete description of the investigated product, including its trade name or
identification, technical specifications, characteristics and uses, its tariff

classifications and duties applicable;

a complete description of the like or directly competitive product, including its trade
name or identification, technical specifications, characteristics and uses;

the Business name and addréss of the applicant; if any, arid all other kriown producers
of the.domestic like or directly competitive products;

the country or countries of origin or export of the investigated product;

the name, address and telephone number of contact person at the Investigating

Authority;
the reason for the termmatlon of the investigation.

12. A notice of cemmencement of a review of a definitive safegnard measure under

section 30 of the Act shall—-

@
(b)

be published in the Gazette and in a daily newspaper; and

contain the information specified in regulation 5.
13. A notice of the decision taken consequent on the review of a definitive safeguard

measure under section 30 of the Act shall contain the following information:—

{a)

- ®
{©)

(d)
)

®

@

a complete description of the investigated product, including its trade name or
identification, technical specifications, characteristics and uses, its tariff

classifications and duties applicable;

" 4 camplete description of the like or directly competitive products, including its

trade name or identification, technical specifications, characteristics and uses;

the business narne and address of the applicant, if any, and all-other known producers
of the domestic like or directly competitive products;

the country or countries of érigin or export of the investigated product;

the name, address and telephoﬁe number of contact person at the Investigating

Authorlty,
the date of application of the deﬁthe safeguard measure and the form and duratlon
of the definitive safeguard measure imposed;

the reason for the Investigating “Authority’s decision to-either maintain or withdraw
the definitive saféguard measure or to increase the pace of liberalization of the

domestic industry.



AUG21,2003] . PROCLAMATIONS, RULES AND REGULATIONS L 257

14 —(1) The domestic industry’s written request for an extension-of a definitive safeguard
measure should be received by the Investigating Authority no later than riine months before
the end of the initial period of application of the measure.

(2) In addition to the requirements set out in regulation 3 the request shall contain
details demonstrating that—

(a) an extended period of application of the measure continues to be necessary to
prevent or remedy serious injury to the domestic industry;

(b} the domestlc mdustry is ad_]ustmg to newly occurrmﬂ clrcumstances and

(c) the domest:c industry is carrying out its ad_;ustment plan,

Quotas

15.—(1) Adefinitive safeguard measureinthe form of a quota on imports of the investigated
product, applied pursuant to section 25 of the Act, shall not reduce the quantity of those
imports below the average level registered in the most recent three representative years for
which statistics are'available (hercinafter referred to as the “representative period™).

(2) Notwithstanding the provisions of parar—vraph (1), the Investigating Authorlty
may, if it is satisfied that a different level is ‘necessary fo prevent or remedy serious injury or
threat thereof, apply a quota- which reduces the quantity of imports of the investigated
1 Ef product below the average level registered in the representative period.

(3) Where more than one country exports the investigated product to Jamaica, the
quota on imports shali be allocated among supplying countries, on the basis of the agreement

reached pursuant to section 25(3) of the Act.
16.—(1) Where the Investigating Authority determines that an allocation pursuant to

regulation 15(3) is not reasonably practicable, the Investigating Authority shall allocate the .
quota among Members having a substantial interest in supplying the investigated product.

(2) An ailocation‘un:der paragraph (1) shall be based upon the proportions of the
investigated product supplied by such Members during the representative period.

T

17. In making an allocation of the quota among supplying countries, the Investigating
‘Authority shall take account of any spec:al factors which have affected trade in the
investigated product. :

8. ‘Where the Investigating Authority determines that there is serious injury to the

domestic industry, it may allocate the quota among supplying members on a different basis,
provided that consultations have been held with supplying members under the ausplces 01"'

the Committee; and the Committee is satisfied that— . Lo

(a) imports from cettain suppliers have increased disproportionately in relation.to the
total increase in imports of the investigated product during the representative

period;
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{(b) the reasons for the departure from the method for quota a]Iocatlon specified in
regulation 15(3) are justified; and

{c)" the conditions of such departure are the most equitable to all concerned suppliers -
of the product. . :

_ Hearings
19. A notice of the hearing shall be published in the Gaz;ette and in a daily newspaper.
20: Ifan intei‘es‘teﬁ party Tails to attend a-‘héa.ring, the Investigating Authority may-——
(a) proceed: without the participation of the party; and
(b) take accountof such. facts and information available to it.

21.—(1) The facts reqﬁired to be submitted under section 4(3) of the Act shall be submitted
no later than five days before the scheduled date of the hearing.

(2) An jnterested party may, within five days after the hearing, submit further written
arguments and information in response to the arguments and information presented at the

hearing.
Dated this 18th day of March, 200:’,. A ) o
PHILLIP PAULWELL,
Minister of Commerce, Science and Technology.
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